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Background
Local Housing Allowance (LHA) was introduced nationally from 7 April 2008 following the success of LHA in 18 pathfinder authorities up and down the country. It affects most tenants of private sector landlords, who:
- Make a new claim for Housing Benefit on or after 7 April 2008, 

- Change address after that date or 

- Who have a break of a week or more in their entitlement on or after 7 April 2008. 
LHA does not affect tenants of Registered Social Landlords or Council tenancies.

Further details on LHA is available on the Council’s web-site, through the Department for Work and Pensions web-site at www.dwp.gov.uk and in the Council’s information booklets available for both landlords and tenants.

Local Housing Allowance is a way of working out Housing Benefit entitlement but does not replace Housing Benefit. In this Safeguard policy the terms Housing Benefit and Local Housing Allowance are interchangeable.

Local Housing Allowance forms a fundamental part of the reform of Housing Benefit and supports the Department for Work and Pensions (DWP) specific aims of personal responsibility and financial inclusion.

Prior to April 2008 tenants could choose to have their Housing Benefit payments sent direct to their landlord, however the national roll out of Local Housing Allowance removes this option.

One of the principal aims of LHA is to make payments direct to the tenant wherever possible and to offer help and support to enable the tenant to accept the responsibility of Housing Benefit payments into their bank account and for them to pay their rent to their landlord. 

Local Housing Allowance brings with it the increased risk that some claimants may not be able to manage the responsibility of paying their rent themselves or will not use their Housing Benefit to pay their rent. In recognition of those tenants who would either not be able, or who are unlikely to pay their rent, the Council has the discretion to pay any Housing Benefit entitlement to their landlord. 

There still remains within the Housing Benefit regulations the provision to pay Benefit direct to a landlord where a tenant is eight weeks (or the equivalent of eight weeks) in arrears with their rent.

This policy sets out the guidelines by which officers will make decisions on this and has been developed in consultation with stakeholders across the Bay.

Policy Aims
The aims of the safeguard policy in Torbay are to:
· Support the aims and objectives of the Department for Work and Pensions welfare reform agenda and administer Housing Benefit in accordance with the regulations and the DWP’s procedural guidance on LHA. 

· Prevent rent arrears accruing and tenants being put at risk of eviction.

· Provide a safeguard for those tenants who would be unable to pay their rent to their landlord themselves. This will reassure them that their Housing Benefit will be paid to their landlord to secure their accommodation and maintain the tenancy.

· Provide a safeguard for both landlord and tenant where it is clear that there is a history of rent not being paid in the past, or where it is clear that rent is unlikely to be paid in the future, to secure their accommodation and maintain the tenancy.

· Identify tenants who are eight weeks in arrears with their rent, or the equivalent of eight weeks in arrears, to ensure that the Housing Benefit payments are made to the landlord. 

· Gather sufficient information and evidence to make reasoned, fair and consistent decisions that put the interests of the tenant first.
· Give tenants the opportunity and support to manage their own financial affairs where that can be achieved and to put tenants in touch with other agencies where necessary.

· Promote a clear and simple process for identifying tenants who may struggle to pay their rent themselves that is understood by stakeholders to ensure confidence in the scheme.

· Treat each case on an individual basis and not to adopt a “blanket” policy covering any group or type of Benefit claim.

· Reassure landlords that Benefit will be paid direct to them if they have tenants who come under the scope of this safeguard policy.
This policy covers four main areas under the Housing Benefit regulations:

Local authorities have the discretion to make payment to the landlord if they consider:

1. That the tenant is likely to have difficulty managing their financial affairs. 
Housing Benefit Regs. 96(3A)(b)(i)

The term used in the regulations – “likely” conveys the meaning of a significant likelihood and not just a possibility or a chance of this being the case. 

2. It is improbable that the claimant will pay their rent. 
Housing Benefit Regs. 96(3A)(b)(ii)

The term used in the regulations – “improbable” conveys the meaning of a significant risk and not just a possibility or a chance of the event happening. 

3. The tenant is in rent arrears of eight weeks or more, or the equivalent of eight weeks or more or is having deductions from their Income Support or Job Seekers Allowance for rent arrears.
Housing Benefit Regs. 95(1)

There is less discretion attached to this condition as the Council must make payment to the landlord unless it is in the overriding interests of the tenant not to make such payments.

4. It will assist the claimant in securing or retaining a tenancy. 
Housing Benefit Regs. 96(3A)(b)(iv)

For a tenancy to be secured or retained the rent should be reduced or set at an affordable level for a tenant receiving Housing Benefit.

Section 1
Tenants who are likely to have difficulty managing their financial affairs and paying their rent:
Introduction:
Housing Benefit Regs. 96 (3A)(b)(i) allows for payments to be made directly to a landlord where the Local Authority considers that the tenant is likely to have difficulty managing his affairs. The intention is to prevent tenants who are likely to experience difficulties from falling into rent arrears. Direct payments will serve as a safeguard to ensure that rent is paid on time and the tenancy is secured.

Possible indicators that a claimant may come under this criteria:
The Council will need to consider all the factors which may indicate whether a person is likely to have difficulty paying their rent. These can be summarised under the headings of cause and effect and it will be necessary to look at both to gauge the whole picture.

There are no specific indicators that will determine that a person may have difficulty in paying rent. This is not an exercise in ticking the required number of boxes. We will examine each case on its own merit and we will not decide that a claimant has satisfied the safeguard criteria simply because they may match one or two of the indicators below.

These are indicators rather than a set of criteria and this list is not exhaustive. A tenant may have other problems which are not listed below and any relevant information needs to be gathered, not just the information listed below. 

CAUSE:
· People with Learning Disabilities
People with more severe learning difficulties will normally have appointees to help manage their financial affairs. In cases of less severe learning difficulties written evidence can be considered from the following sources: care workers, GPs, Social Services Departments, Supporting People staff, and Torbay Council staff.

· People with Medical Conditions
Medical conditions that seriously impair a person’s ability to manage on a day to day basis, e.g. mental illness (schizophrenia, depression, age-related mental deterioration such as early stages of Alzheimer disease or senile dementia). Written evidence can be considered from the following sources : care workers, GPs, Social Services Departments, Supporting People staff, Age Concern (Torbay) and Torbay Council staff. 

· Illiteracy, or an inability to speak English
People unable to read, write or speak English may have greater difficulty in paying rent. Written evidence can be considered from the following sources: Welfare organisations, ethnic minority link groups, and Torbay Council staff.

· Addiction to Drugs, Alcohol or Gambling
Written evidence can be considered from the following sources: GPs, Care Workers, Social Services Departments, Probation Services, Supporting People staff, and support organisations for people with addictions. Merely because a claimant has an addiction the Council cannot assume they come under this safeguard policy and decide to pay the landlord direct. It may be that part of their treatment includes the need to accept the financial responsibility of budgeting for normal living expenses, paying bills etc. in order to help with rehabilitation.

· People Fleeing Domestic Violence or Offenders Leaving Prison
Written evidence can be considered from the following sources: Social Services Departments, Probation services, Women’s Refuge, Supporting People staff and support organisations.

· Prisoners on remand or serving a custodial sentence
It is likely that where Housing Benefit is payable or continues to be payable to a tenant who is temporarily absent from their accommodation because they are detained in prison the Council will make payments to the landlord while the absence continues.

EFFECTS:
· Severe debt problems/recent County Court judgements.

Arrears of utility charges, unpaid standing orders/direct debits. Arrears of priority debts (i.e. rent, mortgage, Council Tax, water rates, gas, electric). Evidence of this can be from: the tenant, financial help groups, Citizens Advice Bureau, welfare groups, courts, solicitors, and letters from creditors.

· Un-discharged bankruptcy.
Evidence should be the court order.

· An inability to obtain a bank account.
Evidence can be letters from banks or information from money advice groups such as the Citizens Advice Bureau. It is unlikely that all but a few claimants will be unable to open a basic bank account given the Government’s insistence on financial inclusion and the Financial Service Industry’s work in this area with high street banks and Building Societies. Written evidence can be considered from the following sources: Financial help groups, Citizens Advice Bureau, banks and building societies.

· Department for Work and Pension
The DWP is making deductions from Income Support or Job Seekers Allowance entitlement in respect of housing costs. Housing costs include service charges and utility bills which are part of the rent. We would only consider this as being an indicator if part of the debt is still outstanding.

· In receipt of ‘supporting people’ help.
People in this category may already have been considered earlier. If not, evidence can be considered from Social services staff and support providers. We will consider evidence that is already on the Benefit systems as well as evidence from social service and support providers. If a support plan covers the responsibility of paying household bills and budgeting for day to day living expenses we will ensure decisions about Housing Benefit payments closely follow any plan.

It is important to note that just because people may fall into some of the categories under the causes and effects section this does not automatically mean that direct payments of Housing Benefit to their landlord would be appropriate. Some people may fall into these categories but be quite able to manage their own affairs. Each case has to be looked at individually and on its merits.

· Appointees; Power of Attorney; Receivers and Deputies appointed under the Mental Capacity Act (MCA) 2005
Person’s who have an appointee, or someone acting for them, should not be considered under this part of the safeguard policy, until such time as they cease to have an appointee or someone to act on their behalf. This is because the claimant already has someone dealing with their affairs and LHA payments will be paid direct to them.

Dealing with Representation:
In most cases, the Council will identify potential cases through representation which can initially be in person, email, phone, letter, or by the referral form designed for the purpose and by one or more of the following sources: 

· The claimant

· Friends or family of the claimant

· The landlord

· Other sections within the Council

· Welfare groups, including money advisors, CAB, Age Concern

· Social Services, GPs, 

· Probation officers

· Jobcentre Plus, Pension Service

· Homeless Charities/Organisations

All representations need to be in writing and be with the knowledge of the tenant wherever this is possible. They must detail the reasons why it is believed the tenant is unable to pay their rent. Torbay Council will always aim to interview the claimant, unless it already has satisfactory written evidence to make a decision and an interview would be inappropriate or is not needed. 

Section 2
Tenants where it is thought improbable that they will pay their rent. 
Housing Benefit Regs. 96 (3A)(b)(ii) allows for payments to be made directly to a landlord where the Local Authority considers that the tenant is unlikely to pay his rent. The intention is to protect tenants who are likely to act irresponsibly from falling into rent arrears.

The Council will assume that unless evidence to suggest otherwise is received, that all tenants receiving the LHA will pay their rent and consequently, payments will usually be made to the tenant unless any of the other criteria for making payments to landlords are met.

There are no conditions that must be satisfied in order for us to make a decision that a claimant is unlikely to pay their rent. Much in the same way as the section on tenants who would have difficulty managing their financial affairs, there is no one criteria which would mean a tenant is unlikely to pay their rent. 

However, if the claimant builds up rent arrears of 8 weeks or more, the Local Authority can pay the landlord direct, providing relevant proof is supplied. It is our intention to encourage landlords not to wait until 8 weeks arrears have built up but to advise us earlier. We can then start investigating before 8 weeks, as it has been found that early intervention will often resolve the problem, which could avoid the need for direct payments (see section 3).

Indicators that a claimant is unlikely to pay their rent:
· The Council has had to amend payment of previous Housing Benefit claims from claimant to landlord due to arrears. 

· The tenant has vacated leaving rent arrears at a previous address or at several addresses.

· An apparent history of bad debts should also be considered as an indicator, however, in all cases the evidence should be compelling and the odd missed payment here or there is not sufficient to allow direct payments.

· A statement from a claimant stating ‘I will not pay my rent’ is not sufficient to be able to make direct payments, it is necessary to find out why they have made this statement.

· Not paying shortfalls to the landlord where the Benefit has not covered the contractual rent is an indicator of a person whom we would consider to be unlikely to pay their rent, though this in itself would not be conclusive proof that a tenant would fall under this part of the safeguard policy.
It may be that a tenant is legitimately withholding their rent, e.g. in a dispute with the landlord over repairs or maintenance. The Council would never recommend this action to a claimant and the tenant should be encouraged to first seek legal advice from a solicitor, housing advice professionals or welfare organisations.

Where this is the case, we will check that they have made a referral to the Council’s Housing Standards section and they are investigating the matter where the dispute involves the condition of the accommodation or its contents. We would also check that they are keeping the rent to one side, i.e. in a separate bank account or with a solicitor. If this is not the case we may consider that the claimant is using this as an excuse, and consider paying the landlord. It is important to therefore look at all the information.

Appointees; Power of Attorney; Receivers and Deputies appointed under the Mental Capacity Act (MCA) 2005 
Persons who have an appointee, or someone acting for them, should not be considered under this part of the safeguard policy, until such time as they cease to have an appointee or someone to act on their behalf. This is because the claimant has someone dealing with their affairs, and LHA payments will be paid direct to them. 

Dealing with representation:
It would be unusual for the tenant to suggest that it would be unlikely that he will pay his rent. It is more likely that such information will be provided through an intervention by a landlord or third party who can demonstrate this from knowledge or past experience. Likely sources are:

· The claimant

· Friends or family of the claimant

· The landlord

· Other sections within the Council

· Welfare groups, including money advisors, CAB, Age Concern

· Social Services, GPs, 

· Probation officers

· Jobcentre Plus, Pension Service

· Homeless Charities/Organisations 

All representations need to be in writing and be with the knowledge of the tenant wherever this is possible. They must detail the reasons why it is believed the tenant is unlikely to pay their rent. Torbay Council will always aim to interview the claimant, unless it already has satisfactory written evidence to make a decision and an interview would be inappropriate or is not needed. 
Section 3

Rent arrears of eight weeks or more 
Where a tenant is in rent arrears of eight weeks or more, (or the equivalent of eight weeks or more) or is having deductions from their Income Support or Job Seekers Allowance for rent arrears, the Council must pay any Housing Benefit direct to their landlord unless it is in the overriding interests of the tenant not to do this. (See page 4)

The calculation of the eight weeks cannot include a period yet to be served – e.g. advance rent liability. 

Dealing with Representation:
Evidence to support this can come from the following sources: 

· The claimant

· Friends or family of the claimant

· The landlord

· Other sections within the Council

· Welfare groups, including money advisors, CAB, Age Concern

· Social Services, GPs, 

· Probation officers

· Jobcentre Plus, Pension Service

· Homeless Charities/Organisations
Section 3a
Where the rent is set at an affordable level for the tenant to secure a new tenancy or retain an existing tenancy. 
From 1 April 2011 the government is widening the safeguard policy by amending Regulation 96(3A) so that Local Authorities can make payment direct to the landlord where they consider it will assist the customer in securing or retaining a tenancy. For a tenancy to be secured or retained the rent should be set at a level that is affordable to the tenant.

This has been introduced at the same time as changes to the LHA scheme which are:

· the removal of the five-bedroom LHA rate so that the maximum level is for a four-bedroom property

· the introduction of absolute caps so that LHA weekly rates cannot exceed set levels

· LHA rates to be set at the 30th percentile of rents in each Broad Rental Market Area rather than the median
The changes to LHA rates will mean that some customers will have a new shortfall between their HB entitlement and their rent charge and/or may not be able to consider a new tenancy. 

In some cases it may be possible for the customer (with help from the Councils Housing services or other advice agencies if necessary) to negotiate with the landlord a reduction in the rent to a level which the customer can afford whilst receiving Housing Benefit. In return the Council will consider making the payments directly to the landlord.

Evidence of a reduction in rent for existing tenancies
For existing tenants, we will need to confirm that there has been a genuine reduction in the rent charged by the landlord and that the reduced rent charge is in the tenancy agreement. In the majority of cases, this will be a reduction to the customer’s relevant LHA rate. We need to see a written agreement from the landlord to vary the rent or, if the tenancy has been renewed, it is at a lower rent than before and will now be affordable for the tenant. 

Evidence of a reduction in the rent charge for new tenancies
The direct payment for landlords can also apply to customers seeking new tenancies who might not otherwise be able to secure a property with a rent charge which is affordable. To establish that there has been a reduction to accommodate the tenant we may ask the landlord to supply evidence that a tenancy at the address has previously been agreed at a higher rent.

If the Local Authority is aware that the landlord has routinely let to Housing Benefit customers at affordable rents without direct payments it would be reasonable to expect that they would continue to take on new tenants without direct payments. It is not the intention that the safeguard be used to make payment to the landlord as a matter of routine.

Reviewing our decision
We will review the decision to make direct payment to the landlord if there is; 

· an increase in the rent charge

· a change in household circumstances that results in a change to the Local Housing Allowance rate 

If the rent charge is no longer affordable for the tenant then we may reverse our decision to make payments direct to the landlord. 

Section 4
General information
Failure to provide supporting evidence.
Claimants who fail to provide evidence to support their request must be considered carefully.

Failure to provide supporting evidence may show either that direct payments are not necessary as there is no genuine need or that the claimant has an inability to manage their affairs or at least deal with basic correspondence. 

When evaluating the failure to provide evidence the Council will consider the type of evidence requested, the efforts made to provide it and the evidence already available.

Making a decision:
We will not delay making a Housing Benefit payment in order to await the outcome of our decision on whether a claimant meets the safeguard criteria. The Housing Benefit regulations allow the Council to make payment to the landlord or the tenant, while gathering information in order to make a decision. The regulations allow a period of no more than 8 weeks to be able to conduct all our enquiries. (Housing Benefit regulations 96(3B))

· If we decide to make initial payments to the claimant whilst we gather all information/evidence we may find that how the claimant handles these payments will in fact help us make a decision.

· Where we have been unable to establish the facts, perhaps because the claimant has failed to co-operate or provide information or evidence requested, the Council must decide whether or not that failure to co-operate does, in itself, demonstrate that they are unlikely to pay their rent.

If we decide to pay the landlord direct and the conditions experienced by the claimant are likely to be of a short term nature we can select an appropriate review date to look again at the decision.

Most decisions to pay the landlord direct will need to be reviewed after an appropriate length of time. Some decisions where the claimant’s situation is unlikely to change may not warrant a review at all.

A decision to pay direct to the landlord because there are rent arrears in excess of eight weeks should be reviewed after eight weeks and if the arrears have reduced below the prescribed level, payment should revert to the tenant.

Notifying affected parties of decision:
The tenant (their representative) and any other person affected by the decision will be advised in writing of the following;

· The decision

· If and when the decision will be reviewed.

· Appeal rights 

· Advice agencies, voluntary or statutory organisations that may be able to help.

· Contact details for CAB, or Money Advisors 

Appeal rights.
Any decision the Council makes either to pay or not pay the landlord direct carries a right of appeal under the Housing and Council Tax Benefit (Decisions and Appeals) Regulations. Both the landlord and tenant have the right to request a review of the decision or appeal directly against the decision of the LA. Any dispute of the decision will go through the LA’s reconsideration process before being treated as an appeal.
Data Protection:
The Council will need to ensure it has the claimant’s consent to approach individuals or organisations for information, unless there is an established legislative gateway permitting the information to be disclosed to the Council.

If payments are going to be made to the claimant, as long as we have a signed data protection consent form, then we can tell the landlord when payments commence so the landlord will know when the tenant can be expected to start making payments to him.

Referrals to advice services:
Claimants who are considered unlikely to pay their rent or unable to manage their own financial affairs will be encouraged to seek money advice where this is appropriate and helpful. In many cases advice on handling money may remove or reduce the need for direct payments.

The claimant may benefit from the advice given, such as understanding their liability to pay rent, or opening a bank account. This might help a claimant towards eventually managing his or her own financial affairs.
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