In the Matter of an Application to Register Land known as ‘Pathfields’ or ‘Wishings Field’ or ‘West Star Field’ (and included within the title registered under number DN394231) at Mudstone Hill, Brixham in Devon as a New Town or Village Green – Application Number TVG2008/0001

DIRECTIONS (No.5) OF INSPECTOR

Mr. WILLIAM WEBSTER

Dated 23 September 2009

(to be circulated by the Registration Authority to the Applicant and Objector)

1.
The Non-Statutory Public Inquiry will re-convene on 25 November 2009 and, if necessary, will continue on 26 and 27 November 2009.  

2.
As before, the resumed Inquiry will take place at Brixham Theatre, New Road, Brixham and proceedings will start at 10.30 and will continue until 4.30pm or at such other times as the Inspector directs in light of the progress of the Inquiry on these dates. 

3.
The Objector shall be permitted to adduce further written and oral evidence in relation to the use of the application land by guests at the holiday camp; any written evidence shall be provided to the Registration Authority as soon as is practicable but in any event by 4pm on 6/11/09; oral evidence from witnesses who have not provided statements will not be permitted (without the permission of the Inspector) unless a note containing the gist of their evidence has been provided to the Registration Authority by 4pm on 13/11/09.

4.
The Applicant shall be permitted to file rebuttal evidence as soon as is practicable but in any event by 4pm on 20/11/09; oral evidence from witnesses who have not provided statements will not be permitted (again without the permission of the Inspector) unless a note containing the gist of their evidence has also been provided to the Registration Authority by 4pm on 20/11/09.

5.
The Applicant and the Objector should ensure that any new evidence is contained in a lever arch file or files and is properly paginated. These bundles of additional documents should be lodged with the Registration Authority at the latest by 4pm on 20/11/09. 

6.
At the resumed inquiry the Inspector will also be expecting an explanation from the Objector’s solicitor as to why the new evidence could not have been and/or was not called at the original inquiry.   

William Webster

Inspector appointed by Torbay Council 
23 September 2009
In the Matter of an Application to Register Land known as ‘Pathfields’ or ‘Wishings Field’ or ‘West Star Field’ (and included within the title registered under number DN394231) at Mudstone Hill, Brixham in Devon as a New Town or Village Green – Application Number TVG2008/0001

DIRECTIONS (No.5) OF INSPECTOR

Mr. WILLIAM WEBSTER

Dated 23 September 2009

(to be circulated by the Registration Authority to the Applicant and Objector)

NOTE
1.
The Applicant and the Objector were provided with my advisory report on 24 August 2009 following the non-statutory public inquiry (‘the inquiry’) which took place over 5 days on dates in February and March 2009. 

2.
On 10/09/09 the Objector’s solicitor wrote to the Registration Authority with a request that it should defer its decision on the application to register (which is scheduled to take place at the meeting of the full council on 24/09/09) in order that further evidence might be obtained with a view to (in effect) persuading me to change my recommendation which (as is set out in my report dated 5/08/09) is that the application to register should be accepted.

3.
The issue concerns the usage of the application land by guests at the holiday camp before 2007. In my report I considered that such usage was limited and did not preclude qualifying user within the meaning of the Commons Act 2006.
4.
On 14/09/09 Claire Ammar wrote to the Objector indicating that the Registration Authority had a reasonably open mind about the possibility that material new evidence might come to light which would cause it to consider re-opening the inquiry. However, she made it clear that the Registration Authority could not commit itself to allowing any kind of deferral of the decision to register without being provided with material new evidence going beyond that advanced in the correspondence. The Objector’s solicitors were therefore given until 4pm on Monday 21/09/09 to provide evidence which was sufficient to satisfy the authority that, in the interests of natural justice, its consideration of the application to register on the 24/09/09 should be postponed. 

5.
It is apparent that the Objector and their solicitors have, in the meantime, been working assiduously to gather new evidence in relation to the usage of the application land by guests at the holiday camp, particularly those involved in activity holidays run by independent contractors out of high season.

6.
I have been provided with statements from five witnesses (two of which have still not been signed) plus a number of brochures for such holidays covering the period 1998 – 2005. I have also seen a number of letters from the Objector’s solicitors in which they deal with the issue of new evidence and the steps which they are taking to obtain it. It is, I think, probable that yet more evidence will emerge if the decision to register is postponed in view of the lines of inquiry intimated in such correspondence.  

7.
It seems to me that it would be quite wrong for the Registration Authority to shut out evidence which is relevant to an issue of cardinal importance. I therefore have no hesitation in advising the Registration Authority (i) that the evidence is not strictly limited to evidence which was or should have been tendered at the original inquiry, and (ii) that the inquiry should be re-opened in order that the evidence described above (along with any further evidence obtained by the Objector and any rebuttal evidence tendered by the Applicant and his supporters) may be considered.

8.
Fresh directions accompany this Note. It will be observed at Para 5 that at the resumed inquiry I will be expecting an explanation from the Objector’s solicitor as to why the new evidence could not have been and/or was not called at the original inquiry.   
William Webster

Inspector appointed by Torbay Council


23 September 2009
