TRANSPORT AND WORKS ACT 1992

THE TRANSPORT AND WORKS (APPLICATIONS AND

OBJECTIONS PROCEDURE) (ENGLAND AND WALES) RULES 2006
	THE BABBACOMBE CLIFF RAILWAY ORDER



EXPLANATORY MEMORANDUM

This memorandum explains the purpose and effect of each article of, and the Schedule to, the draft Babbacombe Cliff Railway Order (“the Order”), as required by Rule 10(2)(b) of the Transport and Works (Applications and Objections Procedure) (England and Wales) Rules 2006.  It also highlights and explains any departures from the Model Clauses for Railways contained in Schedule 1 to the Transport and Works (Model Clauses for Railways and Tramways) Order 2006 ("Model Clauses").
The Order is promoted by Torbay Borough Council (“the Council”) to authorise them to sell, lease, charge or otherwise dispose of their undertaking consisting of the Babbacombe Cliff Light Railway (“the Railway”). The Order also makes provision about fares and it alters and revokes existing local legislation relating to the Railway.
The Council has decided that it wishes to dispose of the railway, and the Babbacombe Cliff Railway Community Interest Company (“the Company”) has expressed an interest in leasing it from the Council. The Order is necessary to enable them to do so. The existing statutory powers to operate the railway cannot be transferred without the statutory authority that the Order provides.

The Company has been formed by members of a local group known as the Friends of Babbacombe Cliff Railway, and the Council has been in discussions with the Friends and latterly the Company for some time about the proposed transfer of the Railway undertaking.

Where it departs from Model Clauses, the drafting of the Order is largely based on recent precedent for similar orders that authorise the transfer of railway undertakings.  The East Kent Railway Order 2007 (S.I. 2007/3234) (the “East Kent Order”) is the most recent example, and the East Somerset Railway Order 2005 (S.I. 2005/3143) is another.  

Article 1 (citation and commencement) provides for the citation and commencement of the Order.
Article 2 (interpretation) provides for the interpretation of the Order. Amongst other things, this article defines “the railway” as being the light railway authorised under article 4 of the 1923 Order. “The 1923 Order” is itself defined as the Babbacombe Cliff Light Railway Order 1923. That Order authorised the Council’s predecessor, the Torquay Corporation, to construct the Railway and it contained a number of other provisions about the operation of the Railway.
Article 3 (transfer of railway to company) would enable the Council to lease the railway to the Company or to enter into and carry into effect agreements providing for the sale of the Railway to the Company. 

Article 3 is not based on a Model Clause, but does follow previous similar precedent, namely articles 3(1) and (2) of the East Somerset Order.

Article 4 provides that if the Railway undertaking is leased or sold to the Company under article 3, it shall continue to be subject to all statutory or other provisions applicable at the date of the transfer. It also provides that the Company shall (to the exclusion of the Council) be entitled to the benefit of, and to exercise all rights, powers and privileges relating to the transferred undertaking and be subject to all obligations relating to it.  

Article 4 is not based on a Model Clause, but does follow previous similar precedent, namely article 5 of the East Kent Order.
Article 5 (powers of disposal to others) provides that the Council may, with the consent of the Secretary of State sell, lease, charge or otherwise dispose of the whole or any part of the Railway. As opposed to article 3, which provides a power of disposal specifically to the Company, this provision is more general in its application. A significant difference between article 3 and article 5 is that the Secretary of State’s consent is not required for a disposal under article 3 (given that the making of the Transport and Works Order itself would provide the approval of the Company as a suitable body to operate and maintain the railway). The article contains similar provisions to those in article 4, namely that if the undertaking is transferred, it shall continue to be subject to all statutory or other provisions applicable at the date of the disposal and that the transferee shall (to the exclusion of the council) be entitled to the benefit of, and to exercise all rights, powers and privileges relating to the transferred undertaking and be subject to all obligations relating to it.  
Article 5 is not based on a Model Clause, but does follow previous similar precedents, including article 5 of the East Kent Order.
Article 6 (power to charge fares) provides that the undertaker may demand, take and recover or waive such charges for carrying passengers or goods on the Railway, or any other services or facilities provided in connection with the Railway, as it thinks fit.  The existing powers to make charges for the use of the Railway are contained in the 1923 Order, and include restrictive provisions relating to the maximum rates that may be charged and outdated provisions requiring ministerial consent (potentially after an inquiry) for any revision of the charges. Article 6 would give the Railway undertaker discretion in setting the levels of fares and other charges. The article is based upon model clause 36 in the Model Clauses.
Article 7 (amendment and revocations) would amend and revoke certain local  enactments relating to the Railway and which are described in  the Schedule to the Order.  The revocations include the following—

1923 Order
Article 14, which enables the Council to enter into agreements with the Torquay Tramways Company Limited (which is now defunct) relating to the construction use and management of the Railway and other matters;
Article 15, which provides a power to lease the railway to the Torquay Tramways Company Limited;

Articles 16(3) to (8), which provide restrictions on the method of operation of the railway. It is considered that these provisions are unnecessary in the light of general legislation applicable to railways and railway safety (including funicular railways);

Article 17(1), (3) and (4), which make detailed provision about the type of electrical apparatus that may be used to power the railway and are considered to be outdated and too restrictive;

Articles 19, 20, 23, 24 and 25, which relate to the charges that may be made for use of the railway and which are superseded by article 4 of the Order.

Babbacombe Cliff Lift Railway Regulations 1926

Babbacombe Cliff Light Railway (Amendment) Regulations 1955
These detailed regulations about the operation of the railway were made by the minister under article 16 of the 1923 order, which is to be revoked. The regulations are considered unnecessary for the reasons mentioned above in relation to that article.
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